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The roof slope factor (C) Is dclcnnined by the {ollowinl f«­
mula:

C I (a-3O)
• = - 40

P, =C,,I:,IP,

where the thermal fxtor for greenhouses (C.> .0.83.
TI..I. ,,,.•

SNOW EXPOSURE FACTOR (C,J

Flat-roof snow load expreued In pouads per ...
foot.

Sno..... eltposure faclor detennined from Tllble 11508.4.
Snow load Importance factor determined from Table
1609.S.
Ground snow IntJd eXptCSsed in pounds per square foot.
determined from Fi~ures 1608.3(1). 1608.3(2) or
1608.3(3).

Escepdon: The flat· roof snow load on continuously healed
greenhouses ShAn be calculated utilizing the followin8 for.
mula

where:
P, •

P, 1II

ROOfS loeattcl in gtIlIraltf Open temin elClllncllng 08
OM-hIIt mtle or more from 1tII structure .
StRICtures located in cIense!y forested or shaltered areas 0.8
All other IrructutlS 0.7

1-.5Siopecl rootlbOW IoacIII Snow 1000nc:dnl on aJIopins
sUlface shall be tonsidertd to act on the horizontal projecdClft of
tbat surface. The sloped root snow JOGd (Pj CD roofs haYiIlJ a
,dnpe creat~thaD 30degrees (0.52 rad) shall becaJculated usiq
lhe foUowina tonnWll:

wllerea iSlhulope of the roofexpressed in decrees.

EutptIon: Th. roof slope lactor (C,) ror CO"liD.Gally
heatee1 8Jeenbouaes is determined by the followinc formull:

C I
(0 - ]5)

,- - .5.S

where:
C, •
,. =

snow lotUh is SO extreme as to preclude meanin.ful mappin•.
Such areas are noc zoned in theA flcurcs but are shown in bIIck.
(tl other areas. the snow IOtJd ~ae, lII'e muninlful. but che
mapped values ate not intended to be: utilized for cenain '10­
sraphic seninp. sudl as hip counuy. within their: ZODeS. Sucb
areas ar& .haded in as a warnina thai &he zoac:d value for thole
areas applies only to normal .omnl•. Ground snow I«JdJ for
shaded areu in biah country and those areas shown in black shall
be determined by the local jurisdiction requirr:ment.~.

160&4 Flat-rootaDd Iow·s.1ope snow IOlcbi: The anow iUQI/ on
UnobSlrUCted flat roofs and roofs having a slope of 30 de,rca
(0.2 nd) Qr leu (P,) shill be calculated in pound.~persquare fOOl
using che folJowinil formula:

P, =C,JP,

1607.5 RaiD load.: Rllin loads ulilized in the combination of
loads spec:ified in Section 1613.0 shaU be calculated in llccord­
,nee with SecliOl\ 8 of ASCE i Iisled in Chapcer 35. FO\' roofs
wich a slope Jess than one·(ou"h unit veniea1 in 12 uniu hori­
zontal (1;.: 12), the desiln ealC\llatlons shaU include veriftcadon
of the prevention of pondln. Inscability in aa:crd~e with
Seeuon 8.4 of ASCE 71iAted in Chapcer 3S. Roofs with pro... j­
sions for <;OJluolled drainll'c !>hall be desicntd in accordance
with Section 8..5 of ASCE 7 li~ted an Chapter 35.

1607.6 Special purpose roof's: Where ~upied for incidental
promenade purposes. roofs shall be desi,neci for a minimuln Jive
load of 60 psf (2873 Pa) and 100 pst" (4788 Pa.) where deaigncd.
for roof gardens or assembl)' or educational occupancies.

1607.6.1 undscaped roof.: Where roof, ~ft CO be land­
suped. the \Inilonn d~illn lill' JoDd in the landscuped area
shall be 20 pst (958 Pll). The weight of the Illndsc:apin&
materi:lls sh:lll be con~i«red as d,ad loud and shall be com­
puted on the basis 0 f ~ltturlltion of the soil.

16ft!.6.1 Fabrlc .wniap.ndcanopies: Where a~"llings and
canopies are covered with :&/ubric material. f;uch awnings and
canopies shall be desten~d for a uniform live load of S psf
(1168 PI) 11.'1 well u lor snow loads and wiJtd IOMs lI.S

specified in Sections 11508.0 and 1609.0.

1607.6.3SpecialpUrpoR 1"OOfI: Roofs to be utilized (orocher
special purpclSft shall be daigned fOT ~ppropriatc loalb. or
as OIhcrwise I.pprClved.

$KnON 11101.0 SHOW LOADS

1688.1 Geaeral: Posicn snow 1_$ MtU be de!ermined in
~ with this section. or shill comply with Section 7 o(
ASC lasted III Chapter 35. but the design roof load shall not
be leiS chaD that determined by Section 1607.0.

1608.2OdID1dons: The (0110w10, words and terms 5han. forme
purposes "fthis section and as used elsewhere in this code. howe
tbe mcaninsl ahown hettin.

GretIlboUIe
Coad.llously heated CrteDhoUle: A production or retail
IJ'eDbousc. withaCClnunUy mamtaincd intc:rior temperature
ofSOdegreel F. (lO decrees C.) ormoredurin.winter months.
Such I"'nhoul' shall also have a maintenance atrendant on
duty o.t ..1timea or an adequate temperature "'arm 5ystem to
provide warnin. in the .v~t of a headD. syscem failure.
A.4dhlOMl'y. the srcenhOUMl roof mllerial shMll have II ther­
mal~ (,tt) less than 2.0.
Prodadlon Jl"l!l!DbC'lUleI A,reenhouscOC'CUpied for croWing
lup DUmtlers of fiowvs ano plaAIS on aproduction basis or
far ruarcn. wichout publiC' ace...
a.t.Illftenbousc: Acmnascoccupied for arowin,lqe
numbcts of flowen and pi..,,, IDd havift8 ICacral public
ac:cea for the purposes ofvilwinsand purchas.inathe variOWl
produc:ts. Included in this eatlJOrY an: greenhouses occupied
ror educllional purposes.

Il51U Ground snow 10ICIs: Ground InOW 10iIIb to be utilized
in ddermi.ina the dtsi'ft MOW 10000z for roofs are liven in
AlUla 1608.3(1). 1608.3(2) aoG 1608.3(3) for the condauous
Untied States. lit some areu tha amount of local variation in
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IB Docket No. 95-59
DA91-S71
45-nSS-MISc.93

PEJmOK lOR UCONSJDDAI1ON

011~afthe 396 mumcipal PeJllillnti ofJ1orid1, the Florida1AIpe ofCi1ies
~ petitions the COD'tilliaion to racouider that portiaD ofits tule IIdoptecI by
.....--(pCC 96-78), released March 11, 1996, as wou14 put JD doub& the vaJidity
ad~ ofnamicipal buildi. codes requiring that maier amen..be safely
caIIDUcted aDd maiDtBiIled.

fa PIarida, we are very comdons o£tbe earteDIiYe d...irrflided CD stIUdUreI aDd
objects, IUCh as antennae IIlOUIItecl 011 roo& aDd waDs ofbuUinp aDd antenMe installed
OD the BJOUJld in populated areas, as evidenraJ· in ItOImIJibHurricanes ADdrew (1992),
BriJuDd Opal (both 1995).

M'InicipI1 buildiDg codes in F10rida have beIIl reviled to meet this demoastrlted dlDpI'to
mepublic" afety. It serves no bu__for'" 396 citia to corDI to Wuhinston to
defaIcl their building codes. For the Commit.. to impow ·1ddidonaI burda on the
cIda' eafim:ement oftheir codeI in thIIera ofDIIIIiripI!&cal1tdDpncy is plaiDIy
CODUaay to tb8 pubHc iDterest in the safety ofpenoas ad piup&ty.
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The iB-«JDceWcd presumption agaiDst the codes' eaforceabi1ity sbould be meraed.
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§ 21·609

(b) A bay window which i! not more than ten feet wide may extend three feet into

a required front or rear yard.

lei Unenclosed porches, terraces, balccmiel!l and decks may extend five feet into a
required front yard, five feet into a. required side yard, and 12 feet into a required rear
Yl\I'd, "Unenclosed" shall mea.n no side enclosure. other than railings, that is more
than 18 inches in height, exclusive of' screens.

(dl The ordina..'"'Y projections or chimneys and flues may extend into a required
yard.

(el Mechanical OT HVAC equipment may be located in a required side or rear
yard, but on COTner lots shall not project beyond the required aide yard on the street
side of the corner lot.

to 'rhe front, aide and rear yard requirements of this chapter shall not apply to
any neceuary retaining wall or required screening fence.
(Ord. No. 882, 10·10-91)

Sec. 21·808. Street frontage tor Iota.

Every building that is erected shall be located on a lot having its principal frontage
on a public street; on a private street which existed prior to January 1, 1966. and
which haa been reeorded in the clerk's office of the circuit court of the city and the
County of Jamell City; or on a private street which is shown on a subdivision plat or
a planned development plan which haa been duly approved by the city and which haa
been recorded in the aforesaid clerk's office.
(Ord. No. 862, 10·10-91)

Sec. 21·609. SatelUte dishes and antennae.

ta) Satellite dishes.

(1! In residential zoning districts, satelltte dishes shall be allowed as follows:

a. Satellite diahe. with a diameter of 18 inches or leIS shall be permitted by
riiht, and shall be limited to being located in side or rear yard areas. or
attached to the side or rear wall of a building, or to the roof of a buUdina
facing the sicle or rear yard. No such satellite dish shall be located in a
front yard area or attached to the front wall 01" roof of a building facing the
front yard, or located in a side yard on the street side oC a comer lot or
attached to the side wall or roof of a building facinl the street side of a
corneT lot. In no event shall the satellite diah be visible from the Colonial
Williamsburg historic area CW.

b. Satellite dishes with a diameter or more than 18 inch•• shall be permitted
u a special exception requiring approval of the board of zoning appeals in
a&:cordance with section 21·97(f"J. In its consideration of Buch applications,
the board may impoae such conditions as it deems necessary to protect the

SIIpp. Nil. 6 1705



:'PR-15 '36 15:22 FROM:CIT'r' OF WIL' '1S8URG 804-::20-6109 TO: 9' ;7851234 PFlGE: 11

§ 21·609 WILLIAMSBURG CODE

public health, safety and general welfare and to protect the character of
adjacent properties and those imm~diately across the street, and partic.
ularly the character of the Colonial Williamsbufa historic area CWo In no
event shall a satellite dish be visible from the Colonial Williamsburg
historic area CWo No :iateHite dish shall exceed ten feet in diameter. A
satellite di::ih shall be located at ground level and only in a rear yard. The
bottom of a satellite dish shall be no higher than two feet above the
adjacent natural grade, and the tap of l\ satellite dish shaH be no higher
thal\ 12 feet above the adjacent natural grade. The satellite dish shall be
Slet back at least three feet from any side property line and nve feet f1"Cm
any rear property line, and on corner lots shall not project beyond the
required side yard on the street side of the comer lot. All satellite dishes
shall be of a subdued color to blend with the landscape. Satellite dishes
shall be screened from view from adjacent properties by new or existing
plant material, obscuring fence Ot buildings on all aides except the side
oriented to the line of reception. The color of the satellite dish and the type
of screenini shall be approved by the board of zoning appeals.

c. Satellite dishes located in the Architectural Preservation AP and Cor­
ridor Protection CP Dilltriet8 shall be approved by the architectural re­
view board, in accordance with article IX. if they are visible from a public
lueet.

(2l In llny nonresidential zoning district, satellite dishes shall be allowed as
follows:

a. Satellite dishes with a diameter oelS inches or less shall be permitted by
right, and shall be limited to being located in side or rear yard areBS, or
attached to the side or rear wall of a buildini. or to the roof of a building
faemg the side or rear yard. or located on top of a Oat-roofed building. No
such 8atellite dish shall be located in a front yard area or attached to the
front wall or roof of a building facing the fn)nt yard, or located in a side
yard on the street side of a corner lot or attached to the side wall or roof
of a buildini facing the street side of a corner lot. In no event shall the
satellite dish be visible from the Colonial WilUamabufi historic area CWo

b. Satellite dish.8 with a diameter of more than 18 inches shall be located
only at ground level in a rear yard or on top of a flat-roofed building, and
shall not exceed 12 feet in diameter.

1. If located a ground level. the satellite dish shall meet all require­
ments, other than sile, listed in section 21-609(a)(1), and muat be ap­
pl'oved as a special exception by the board of zonini appeals, in ac­
cordance with section 21.97(f).

2. lflocated an top of a fiat.roofed building, the satellite dish shall be set
back from the edge of the ruof 4.1 distance equal to at least two times
the height of the satellite dish. The top of the satellite dish shall be no

SUllP. No.6 1706
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higher that 12 feet above the roof. The satellite dish shall be screened
1m all sides except the side oriented to the line of reception by an
element of the building or by a separate, permanently installed screen
hannonizing with the building 'in material. COlOf, siu and shape.
Screening shall be approved by the architectural review board when
required by Article IX, Architectural Revii:!w.

c. Satellite dishes located in the Architectural Preservation AP and Cor'
ridor Protection CP Districts shall be approved by the architectural
review board in accordance with article IX. if they are visible from a
public street.

(3) [f a useable satellite 6iilla1 cannot be obtained by locating or sizing a dish
antenna in accordance with the above-listed criteria, an application for a
special exception may be made to the board of zoning appeals. The board of
zuning appeals may authorize an exception to the placement and/or size lim·
itations in order to provide for the reception of a useable signal. In its con­
sideration of such applications, the board may impose such conditions as it
deems necessary to protect the public health, safety and general welrare and
to protect the character of adjacent properties and thoae immediately acrOS8
the street, and particularly the character of the Colonial Williamsburi his­
toric area CWo In no event shall a satellite dish be visible (rom the Colonial
Williamsburg historic area CW,

(4) No lettenns or advertising message! shall be painted on or attached to any
satellite dish greater than 18 inches in diameter.

(b) Anten.nae,

(1) Radio and television antennae for home use. when attached to the main
building, shall be exempt from height l'equirementa of this chapter.

(2) 'rower:3 supporting radio and television antennae shall not exceed the height
allowed for accessory buildings in the ~oning district in which they are 10'
cated. The board of zoning appeals may approve, as a special exception in
accordance with section 21-97<0, an increaae in the height of the t.ower up to
the maximum height allowed for main 8tructures in the zoning diltrict ill
which it is located. In no event shall the tower be visible from the Colonial
Williamsburg historic area CWo

(Ord. No. 862. 10-10-91; Ord. No. 3-95, 3-9-95)

Sec. 21·810. Sare_Ding requirements.
(8) M,chanical equipment.

(l) Ground· and roof-mounted equipment shall be screened from view from a
public street or other public place. from adjacent lots in a residential district,
and from an adjacent lot containing a residential use by one or more of the
following: '

a. An element of the building;

SuPp. No.6
1707
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TO:

DATE:

CITY 0 F
WILLIAMSBURG
M £MORi1NDUM

Mayor and City Council

January 6, 1995

SuBJECT: OrdiDaDce #3-9S: 18 inch Satellite Dishes

Competition in the telecommunications sector (cable. teleph.one, satellite communications.
etc.) is one key to future service improvements at a fair price. The city needs to look at its
regulations with eye [award removing impediments to the functioning of the
telecommunicationli marketplace.

A letter received from James W. Bateman. Sr.• a member of the City's Cable Advisory
Committee. (attached) suggesting that the City rethink how its restrictions on small sateUite
dishes. [us into this pro-competition approach.

The Zoning OrdinaDce now n:'lWrcti lhaL any SMtA:1lite dish in residential disuictl be approved
by the Board of Zoning Appeals. The attached ordinance would modify this restriction and
allow 18 ioch dishes or less by rillU itl side and rear yards, or auached to the side or rear
of the building, provided that they are not visible from the street. In non-residential districts,
18 inch dishes would also be allOWed by riSht in side and rear yards and on flat roofs.
provided that they are not visible from the street. Allowing these small dishes by right
would make the option of n:ceiving direct broadcast satellite television in lieu of cable more
viable.

Staff contact: Rced Nester

Recommendation: That City Council refer the attaChed ordinance to the PlaMmg
Commission for review and reconunendation. Since me aaached (.lr(linance is an amendment
[0 the Zoning Ordinance. public hearinp will be required by Planning Commission and City
Council.

9~7~
Jackson C. Tuttle
City Manager
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TO: ~{nyor and Cay Coundl

DATE: February 27, 1995

SUBJECT: peR It) l·95
Amendment of the Zoning Ordimmce by the revisiun of Sec. 21·609(a),
Satf.llit.t' Dishes imd Antennne, to allow sat~llite dishes with n diameter of
18 inches or less hy right.

City COLindl, at its Janu~u'y 12th meeting, referred to Planning. COll1mi.ssion for review and
r~ommendation a pn'p(l~al ro iunend the City's Zoning Ordinance by revising the satellite
dish regulations (Sec. 21-6()9(a)] to .,llow dishes wirh a diameler 0(" 18" Of less by right. The
pres~n[ reguJationli require Hoard of Zoning Appeals npproval in residential districts. with
at maximum S11.e of ten feel.

Th" Commission has ll\odifi~d the ~ugge~ted ordinance as forweU'ded hy City Council:
1..1nguagc has been added to sllhsectil.ln~ (al{ 1)n. and (a)(2)a. allowinG satellite dishes to be
located on the roof ~)f a building felcing a side or rear yard: and provisiuns haY~ been added
aM subsections (a)(1 )c. and (a)(2)c. Iluting thal satellite dishes loc:nred in th~ ArchitecwraI
Preservation (AP) and Corridor PrOfCCLion (CP) districts, and visible from a public street.
must be approYc:d hy th~ Archit~clural Revi~w R\)ard. If a sa~lIile dish in me AP or CP
district is nUl visible: from (\ public str~et, ARB appruval is not required. 11 a satellite dish
is not located in the All or cr district. mld the di!\h is !llcated in ::Iccordan~ with subsections
(a)(l )a. and (a)(2):1., it can he visiblt: from a public street

PLANNING COMMISSION IlI=:COMMENDAnON

The Planning Cl1mmls~ion h~lc.l a puhlic hearing on these changes on February 15th, and no
(lne ~poke at the puhlic he.tring dther for or against the changes. The Commission
unnninlollsly recomm~nueu to City Cnuncil that the Zoning Ordimmcc be amended to aUow
satellite dishes of 1&" diameter or less hy right. in accordance with the attached ordinance.

Reed T. Nester
Planning Director



CITY OF DALLAS

April 12, 1996

Office of the Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: Petition for Reconsideration

OOCKET FiLE COP~ ORIGINAL

In the Matter of Preemption of Local Zonini Reiulation of Satellite Earth
Stations. mDocket 'Jo. 95-59, DA 91-577, 45-DSS-MSC-93

Dear Sir or Madam:

Enclosed herewith please find an original and twelve copies of the Local
Communities' Petition for Reconsideration in the above referenced matter. Please
file stamp one copy and return to the undersigned in the enclosed envelope.
Should you have any questions, I may be contacted at (214) 670-3478.

Sincerely,

~.....::: C ft_
Scott Carlson
Assistant City Attorney
City of Dallas

On behalf of the Local Communities

Enclosure

Qi lt, .
".:~DCC._ -

---
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Petition for Reconsideration

submitted by

the Cities of Dallas, Texas; Arlington, Texas; Austin, Texas;
Fort Worth, Texas; Knoxville, Tennessee,
the National Association of Counties and
the United States Conference of Mayors

for reconsideration of the rule adopted
at 27 C.P.R. § 25.104 (a) through (e)



Summary

The Local Communities, composed of organizations representing local

governments nationally and local governments in Texas and Tennessee,

request that the adopted rule be reconsidered in light of Congressional

instruction in the Telecommunications Act of 1996 (lithe Act"), recent

Supreme Court decisions curtailing the exercise of Commerce Clause power

and the traditional udicial deference which is given to local health and safety

regulations.

The Local Communities assert that the rule as developed is more

expansive than intended by Congress. The adopted rule covers services

which are expli< itly excluded from the rulemaking authority. The

Commission should defer to the clear expression of Congressional will and

intent and limit the application of the rule to those services intended by

Congress. Cong 'ess, in the most sweeping pronouncement on

telecommunication" in a half a century, delineated those services which it

considered approp'iate for rulemaking. Many potential reasons exist for the

apparent restraint shown by Congress but the one certainty is that a much

more limited rule ",as envisioned by Congress.

The Local C)mmunities contend that the adopted rule does not reflect

the Congressional v directed standard. Congress indicated a standard of

impairment shouU apply. The rule ildopted by the Commission simply

presumes aU State and local government regulations affect the installation of

satellite dishes. TI tere is no actual finding of impairment by a particular local



government regulation.

The Local Communities contend that the adopted rule exceeds recently

expressed limitations on federal regulatory authority. The Supreme Court

recently curtailed the exercise of Commerce Clause power in areas reserved

for the exercise of traditional local police power. The Court noted that the

regulated activity must "substantially affect" interstate commerce. While the

record is replete with alleged instances and allegations of abuse, in reality,

compared to the existing number of subscribers and the exponential growth

and forecasts for th(· industry, the regulated activity, local zoning and other

codes, do not substantially affect interstate commerce. The Commission has

substituted its judgment for that of the state and local government officials in

health and safety matters, traditional areas of local police power and judicial

deference, and precluded enforcement of such regulations absent

Commission approv.11.

Finally, a per se presumption of invalidity of local ordinances turns the

traditional judicial deference which state and local government health and

safety regulations enjoy on its head. It is contrary to federalism principles and

the review standards which the Commission's own rules enjoy.
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Before the
FEDERAL COMMUNlCAnONS COMMISSION

WASHINGTON, D. C.

In the Matter of

Preemption of Local Zoning Regulation
of Satellite Earth Stations

)
)
) IB Docket No. 95-59
) DA 91-577
) 45-OS5-MSC-93
)

Petition for Reconsideration

The City of Dallas, Texas by its attorneys and the Cities of Arlington,

Texas; Austin, TeHs; Fort Worth, Texas and Knoxville, Tennessee and the

United States Conf,'rence of Mayors and the National Association of Counties

with their conSt'nt (herein referred to collectively as the "Local

Communities") he'"eby file this Petition for Reconsideration pursuant to 47

C.F.R. § 1.429 ane requests reconsideration of the adopted rule related to

preemption of State and local government satellite earth station regulations

found at 47 C.F.R § 25.104 (a)-(e), adopted February 29, 1996 pursuant to

Report and Order ,lOd Further Notice of P.J:oposed Rulemaking. IB Docket No.

95-59, DA 91-577 45-DSS-MSC-93 (IJ~PRM") and in support thereof would

show the followin:~:

I.

The Adopted Commission Rule Should be Revised to Reflect Congressional
Intent Expressed in Section 207 and the Legislative History

A. Congress Directed a Much More limited Rule Than the One Adopted
by the (amm issiop

1



The rule adllpted by the Federal Communications Commission {lithe

Commission"} dot'o; not reflect Congressional intention expressed in the

Telecommunicatiolls Act of 1996 (lithe Act). 1 With passage of the Act,

Congress directed the Commission to promulgate regulations addressing

State and local regulations which "impair a viewer's ability to receive video

programming servi .:es through devices designed for over-the-air reception of

television broadcas r signals, multichannel, multipoint distribution service, or

direct broadcast sa tellite services."2 The adopted rule is much broader and

more expansive than Section 207 of the Act authorized or Congress intended.

This rule should be altered to match Congressional directives.

The Act represents the most sweeping legislative pronouncement on

telecommunication~in nearly half a century. Section 207 represents the only

instructions to the Commission to promulgate regulations addressing state

and local regulatic ns related to over-the-air reception devices. The statute

and legislative hislory are void of an~ other authority or intention to cover

services other than the ones enumerated in the statute or legislative history.

Nothing in the A ~~t addresses any authority the Commission may have

Pub. L. No. 104- 104. 110 Stat. 56 (996).

2 Section 207 of the Act.

2



possessed prior to the Act to preempt local zoning regulations3; however,

Congress very specifically identified the relevant services for Commission's

rulemaking authority. Report language indicates that the rulemaking

authority is limited to "zoning laws, regulations... contrary to this Section. II 4

This reference to "this Section" addresses the listed services which Congress

intends for the Con Imission to impact.

The adoptee I rule expands well beyond the services included within

the Section 207 rUiemaking directive to include services Congress did not

want included. Th~ adopted Commission rule covers transmission antennas,

C-band antennas ar d lower power direct broadcast satellite services.s C-band

services were nol part of the Commission's mandate.6 Among direct

broadcast satellite services, only higher power direct broadcast satellite

services were contemplated by Congress in the Section 207 authority delegated

to the Commission -: Congress did not include lower power direct broadcast

satellite services \,r Fixed Satellite Service ("FSS") within its regulatory

NPRM 1 16. Sec also, NPRM 91 60. 61 where the Commission makes a similar
assertion of auth('rity with regard to VSAT, C·band and lower power DBS service
providers.

4

'i

House Commerce Committee Report, H. Rep. 104-204 at 124 ("the Report"),

~PRM116.

6 House Commerce Committee Report. H. Rep. at 124 ("the Report"). "Thus. this
section does not prevent the enforcement of Sate or local statutes and regulations. or
State or local legal requirements or restrictive covenants or encumbrances that limit the
use and placement \)f C-band satellite dishes ..

7 H. Rep. 104-204 ;:1 124.
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directions to the Commission. Finally, the text of Section 207 itself is directed

to " ... regulations \\,hich impair reception .. " The provision does not target

II reception and transmission."

The Commission notes that Congress did not expressly preclude the

Commission from l'nforcing its preemption rule to services other than DBS.8

On the other hand, Congress has expressed no affirmative authority to cover

services other than DBS. The Local Communities contend that Congress, by

including the worl ts "contrary to this Section" in the Report, intended to

Limit the Commissi'}Jl to regulations which addressed the delineated services.

An approach more aligned with Congressional intent begins with

interpretation of SE-ction 207 in light of Congressional notice of the inception

of rulemaking for t~e adopted rule. Q As noted, Congress did not include the

additional service..;, incorporated by the Commission in its Section 207

directive. Conseql.ently, Congress did not desire the Commission to enact a

broader regulation By implication, in choosing another, more limited and

restricted approach than the Commission proposed, Congress rejected the

Commission's expensive approach. The only thing that is for certain is that

8 NPRM 161.

9 Preemption of L~It,;al Zoning Regulation of Satellite Earth Stations. 10 FC.C. Red.
6982 (l995) adopted April 27. 1995. released May 15. 1995 ('"Notice"). The House
Finance and Tele~ommunicationsSubcommittee considered H.R. 1555 on May 17.
1995. The HouS(' Commerce Committee l:onsidered H.R. 1555 on May 25. 1995.
Substantial reviSIons of the H.R. 1555 were made between the time the bill was
reported from C Jnlmittee and the time the whole House took up the bill. All
represented opporrunities for the House to adopt the Commission approach. It did not.
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Congress spoke in .,ection 207 of regulations directed at certain satellite dish

services and in doing so omitted C-band services, lower power direct

broadcasting servic~s and transmission matters.

The Commission notes that it does not believe that Congress intended

for FSS to "face regulatory hurdles" not shared by OBS.I0 Congress made no

such declaration (r even inference in Section 207 or the Report. To the

contrary, Congress expressed a clear intention to cover only the higher power

DB5. 11 At least lIne reason could center on the smaller and less obtrusive

dish. Congress wa~, demonstrating a greater restraint and deference for local

regulations in limdng its focus to the smaller dishes. Other reasons rest on

finding that no inb-rstate commerce interests are implicated by State and local

regulations coveril1 g F55 services.

The same analysis applies to C-band type services. The Report plainly

expresses that COllgress did not intend to include C-band satellite dishes

within its rulem aking instruction to the Commission. 12 The Local

Communities beli,>ve that Congress has spoken clearly on this point and

coverage of C-band satellite dishes should be eliminated from the adopted

rule.

10 NPRM If 60.

11 The Repol1 at 12..... "The Committee notes that the "Direct Broadcast Satellite Servke"
is a specifil: servi,'~ that is limited to higher power DBS satellites.

12 H. Rep.. L04-2Ou at 124. "Thus. this Section dues not prevent the enforcement of
State or local statutes and regulations. or State or local legal requirements. or restrictive
covenants or encl.: mbrances that limit the use and placement of C-band satellite dishes."
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Finally, Sec~ion 207 applies only to restrictions which ".. .impair a

viewer's ability to receive video programming." Again, the Commission's

proposed rule extends beyond the Congressional instruction for at least two

reasons. First, Secrion 207 is limited to regulations which impair reception.

To the extent the adopted rule targets transmission antennas, it is misguided.

Second, the Commission mandate under Section 207 covers only video

programming. Wh ile some VSAT services may have been impacted by local

regulations,13 they are not used to deliver video programming.

The Local (:ommunities disagree with the Commission conclusion

that this language ioes not address its limited, preexisting preemption.14 At

the minimum, Cr.ngress has not directed an expansion of the limited,

preexisting preem .Jtion which the new rule adopts with respect to lower

power direct broadcast satellite services, C-band services and transmission

matters.

B. Cooiress Did Not Mandate The Preemption Rulemakini And
Presumption Approach Based On Satellite Dish Size Adopted By The
Commission

Congress elldorsed development of regulations based on impairment,

rather than a presl. mption of invalidity of all local regulations which apply in

I~ NPRM 16\

14 NPRM 1. 61. The Commission construes Section 207 as an expression but not the
definitive expres~ion of Congressional will regarding C-band satellite dishes. The
Commission makt's similar statements regarding FSS (see NPRM , 60).
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some manner to satellite dishes. 13 The Commission, in the adoption of the

presumption apprllach, only presumes impairment. There is no actual

finding of impairment for a particular complainant. Similar to the different

services which Congress directed covered and those the Commission has

chosen to cover, the Commission has adopted a different approach to the

standard of regularion than that dictated by the Congress. Yielding to the

delegated authority granted by Congress and the legislative intention of

Congress, the Commission rule should not expand its rule to create a per se

presumption based on size and denial of enforcement.

JL

The Commission's Authority To Intrude Into The Intensely Local
Province Occupied By Local Zoning, Health And Safety Codes Is

Circumscribed By Recent Supreme Court Action

The CommIssion correctly points out its mandate under federal law

and case law uph,)lding the exercise of its power in the pursuance of this

mandate. 16 Yet, t'le Commission fails to discuss the most recent Commerce

Clause analysis relclted to State and local issues by the Supreme Court. In Il..5..

y. Lopez17, the Supreme Court struck down the federal gun free school zone

law. Recognizing -hat Lopez is a criminal case and the Commission is dealing

I ~ Section 207 of the Act.

16 NPRM 'JI1O thmllgh 14.

17 U.S. v. Lopez. US-. lI5 S. Ct. 1624. 131 L. Ed. 2d 626 (1995).
7



in the traditional tconomic arena entitled to judicial deference, the Lopez

Court still provide~ lessons which are instructive. For the first time in many

years, the Court Ct, rtails the exercise of federal power under the Commerce

Clause. In reachirg its decision, the Court noted areas of traditional local

control and federalism principles and analyzed the expansive reach

contended by the government. The Court refused to "....convert

congressional authority under the Commerce Clause to a general police

power of the sort rdained by the state."18

Although it is possible for federal regulations to preempt state and

local law, the Coromission surely can not do what the Congress itself can not

do. The local regUiations at issue in the satellite preemption matters - zoning,

land-use, building and other codes . are just those codes which represent an

exercise of local gllVernment police powers. In essence, the Commission, in

substituting its ju,Jgment for that of the local governments and assuming

these police powns, is proceeding upon the path about which the Court

expressed grave mIsgivings and was unwilling to tread. In this substitution

of judgment, the ( ommission is functioning as both a local zoning board and

a local building ofticial issuing permits

The Lope,.~ Court concluded that the proper test or review of

Congressional re~~ulatory authority requires an analysis of whether the

IR 131 L.Ed. 626. ~43.
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regulated activity 'substantially affects" interstate commerce. 19 The Local

Communities que~tion whether the notice of 1000 complaints20 scattered

over the country 1\ a time of exponential growth for the direct broadcast

satellite industry d~monstrates or even suggests that the regulatory activities

represented by 70ning, building and other local government codes

"substantially affects" interstate commerce and justifies the far reaching

approach adopted in the rule. The Commission, noting that its evidence

relates to only a --mall percentage of local jurisdictions and based on the

record which reflects the complaints cited by industry and bald

generalizations21 finds that a national problem exists.22 Based on this

finding, the Commission adopts the rule at issue which is unprecedented in

its scope and effect While Congress directed the Commission to implement

rulemaking, the L. )Cal Communities contend that Congress did not have in

mind the expansiv ) breadth and scope which the adopted rule embodies. A

rule, which yields to the Congressional mandate and recognizes the primary

functions of local governments, would be much more in accord with the

Lopez decision

The Local ( offimWlities note that the direct broadcast satellite business

14 131 L. Ed.2d 62f . 656.

20 NPRM,11.

21 E.g. NPRM 1 21 and 19.

22 NPRM If 23.
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has grown exponentially over the last several years. Forecasts of 5.6 million

subscribers betweer 1994 and 2000 were made by Wall Street analysts.23 One

recent publication indicates that there are currently 2.6 million subscribers. 24

At least one direct broadcast satellite programmer enlisted over one million

subscribers in slightly more than a year.25 Other providers exceeded forecasts

for sales in 1994 and upped forecasts for 1995.26 Assuming all complaints

received by the Commission are meritorious, all numbers are accurate, and

the number of subs.:::ribers is truly 2.6 million, the complaints amount to .05%

of installations. Ir light of the federalism principles and deference to local

matters announcer' by the Lopez court, the Local Communities question

whether the national interest at stake, as demonstrated by these statistics,

demands the sweeping, dramatic rule adopted by the Commission. Industry

has failed to demonstrate through actual complaints or instances of

overreaching, a pervasive national problem requiring a per se presumption

of preemption of ( II local regulations adopted by the Commission. Indeed,

industry represel tatives have stated that problems with local zoning

2J Broadcasting and Cable. June 6. 1994 at 5)

24 Doug Abrahms. ~ayors dish OUT ohjecTions to satellite-7V zoning ban, Washington
Times, April 3. 1'196 at 88.

2.~ Broadcasting am.! Cable. November 6. 1995 at 106.

26 HFN. the Weekh Journal for the Home Furnishing ~etwork. November 16, 1995. at
216. The article notes that nearly 600.000 units were sold. Estimates were nearly
400.000. Project ons for 1995 were raised from 1.2 million to 1.5 million.
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currently does not ,·xist.27 In the absence of such demonstrated evidence of

substantial affects j;lstifying the broad adopted rule, the Commission should

adopt a rule which is more narrowly tailored and address only the services

directed by Congres.....

The Rulemaking Should Not Require Local Governments to
Justify the Inconsequential Impacts of Their Regulations

The Commi-.;sion asserts that shifting of the burden of persuasion to

local governments to justify their regulations is really not determinative of

the outcome of tht· rulemaking. 28 Instead, the Commission notes that local

governments have failed to demol15trate how their regulatiol15 do not impair

reception, states thAtt it is replacing state and local law, and that state and local

27 Doug Abrahms. Mayors dish out objections UJ satellite-TV zoning ban. Washington
Times, April 3. 1496. at page B8. A representative of the satellite dish industry. Paul
Bross, editor of Satellite News. states. "The growth of this industry is at a critical
point. Zoning [re~trictionsl are not a problem now. but down the road they could be.
[Empha.<;is added at B12.

28 The Commissior notes in t32 that reversal of the standard of persuasion is not
determinative. Y~t. it is instructive that the federal courts apply exactly the opposite
standard to health and safety regulations enacted by local governments. E.g.
Pennioaton y, Yistroo COIP,. 876 F.2nd 414 (5th Cir. 1989). "Presumption against
preemption applit's to state or local regulation on matters of health and safety" at 417.
.see also HillsboCQU&D County y, Automated Medical Laboratories. 471 U.S. 707.
715, 105 S. Ct. 2371. 2376, 85 L.Ed.2d 714 (1985). Interstate Iowina Ass'n, Inc.
v, City QfCincinnati. 6 F.3d, 1154 (6th Cir. 1993) where the court in considering
towing regulatiol1s which were enacted for "afety. minimum levels of service and
consumer protect \)0 reasons states. "Such Cllm:ems have consistently been regarded as
legitimate. innate- Iy local in nature and presumptively valid. even where rceulations
enacted to addres.'\ those concerns have an impact on llltcrswe commerce," at 1163. Su
also Pike v,BI1J~c Church. Inc. ~97 U.S I ~7 142. (}O S. C1. 844.847. 25 L.Ed.2d
174 (1970),
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governments, under the proper circumstances may appeal or seek a waiver

from the Commis.;ion.29 This approach turns on its head the traditional

judicial deference which State and local government health and safety

regulations have enloyed. The adopted rule is predicated on this disregard for

the traditional deference. A rule which per se presumes the invalidity of a

state or local regdation can not at the same time exhibit the traditional

presumption in fav0r of those rules.

The CommIssion's adopted rule represents a substantial departure

from the preexistirg Commission rule. 3o Formerly, the Commission did not

substitute its judgI'lent for that of state and local government officials in the

matter of health and safety. The former rule allowed for enforcement. There

was no per se pre-;umption established of all local regulation which touch

satellite dishes of a certain size. The adopted preemption standard represents

a reversal of the standard to which the regulations of the Commission itself

are entitled whel~ under review by J court The Local Communities

respectfully sugge<.t that the Commission follow established federal and state

judicial precedent :11 development of a rule which will reflect the traditional

deference which state and local safety and health regulations have enjoyed in

the federal courts

2\j NPRM 132.

J() Notice 14. "We l the Commission] also recognized. however, that zoning regulations
have traditional1~ been enacted and administered by local authorities pursuant to the
states' police powers. This led us to adopt only a limited preemption of local zoning
restrictions...
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